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J. TONY SERRA #32639 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 


Attorneys for Defendant 
KWOK CHEUNG CHOW 


UNITED STATES DISTRICT COURT 
NORTHERN DISTRICT OF CALIFORNIA 


UNITED STATES OF AMERICA, 


14-CR-l 96-001-CRB 

Plaintiff, 


REPLY TO GOVERNMENT'S 
OPPOSITION TO DEFENDANT'S 

v . 


MOTION TO DISMISS FOR 
OUTRAGEOUS GOVERNMENT 

KWOK CHEUNG CHOW, 


CONDUCT 

Defendant . 

/ 

Date : 

Time : 



Dept: Hon. Charles Breyer 


COMES NOW DEFENDANT KWOK CHEUNG CHOW, by and through 
counsel, and hereby submits a Reply to the Government's 
Opposition to Defendant's Motion to Dismiss for Outrageous 
Government Conduct (Dkt. 1450, 1471). 

ARGUMENT 

When a person is charged with a criminal offense, the 
Government is obligated to disclose exculpatory and 
witness-impeachment evidence to the defense before trial. See, 
Brady v. Maryland, 373 U.S. 83 (1983) . Under Brady, once a 
defendant has shown that the government has failed to turn over 
impeachment materials, the defendant must demonstrate that 
absent the non-disclosure, there is a reasonable probability 
that the result of the trial would have been different. 
Strickler v. Greene, 527 U.S. 263, 289 (1999) . The court must 
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examine whether in the material's absence there was a fair trial 
resulting in a verdict worthy of confidence. Kyles v. Whitley, 
514 U.S. 419, 434 (1995) . "A 'reasonable probability' of a 

different result is accordingly shown when the government's 
evidentiary suppression undermines confidence in the outcome of 
the trial . " Id. 

The Government states in its Opposition that "as to all of 
the cooperating witnesses, including Wong and Li, the government 
provided full disclosure to Chow, pursuant to its Brady 
obligations, of all impeachment information regarding 
witnesses." (Dkt. 1471 at p. 35, 24 - 26) The Government also 
admits that, "the government had a wealth of knowledge about 
Chow's past criminal conduct when it began its undercover 
operation into Chow [ , ] " and that "[i]n 2002, just prior to 
Chong's trial, Chow admitted to soliciting the murders of gang 
rivals (Bates US 609782) ." (Dkt. 1471 at p. 6, 2-10) This 
citation to Bates US 609782 (believed to actually be US 607982) 
is one of the pages from Chow's February 2002 immunized proffer 
session. Kongphet "Joe" Chanthavong testified during 
cross-examination that the U.S. Attorney's Office furnished him 
with FBI 302 reports during his proffer sessions before trial. 
(Trial transcript at page 718, 2 - 19) . A review of 
Chanthavong ' s testimony led Chow's counsel to wonder if the 
Government furnished any of the cooperating witnesses who 
testified against Chow with the immunized 302 reports. 

If the Government did provide the immunized 302 reports to any 
of the cooperating witnesses before their testimony, this would 
constitute a violation of Chow's immunity agreement with the 
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Government. On June 2, 2016, undersigned counsel emailed U.S. 
Attorney Hasib, asking which 302 reports were provided to which 
cooperating witnesses. When Mr. Hasib asked for authority 
showing that the Government must provide such information, 
undersigned counsel cited Brady v. Maryland and other case law, 
and stated that if the immunized 302s were shown to cooperating 
witnesses, such an act would constitute a breach of the immunity 
agreement. Mr. Hasib responded, "We disagree with your 
assumption that showing 302s to witnesses before they testify is 
either a violation of any use immunity agreement, or a Brady 
violation." The entire email thread is attached hereto as 
Exhibit A . 

To clarify, Chow's position is that if the immunized 302 
reports were provided to Kam Wong (whose testimony that the gun 
that allegedly murdered Allen Leung was thrown over the Bay 
Bridge was remarkably similar to Chow's account reflected in the 
302s of disposing the gun used to kill Danny Wong off the San 
Mateo Bridge) , then that would be a violation of the immunity 
agreement. It is also Chow's position that if the Government 
did, in fact, show the immunized 302s to Kam Wong and did not 
inform Chow's defense team of this, then this is a Brady 
violation, because such information would have provided a basis 
for Chow's defense to impeach Kam Wong with this information. 

It is not Chow's position that the act of showing the 302 to Kam 
Wong was a Brady violation; it is the Government's failure to 
inform the defense that they did so, since such an omission 
would be a material obstruction of Chow's ability to prepare for 
trial and prevent him from presenting a theory of his case. See 
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United States v. Krebs, 788 F.2d 1166, 1176-77 (6th Cir. 1986) . 

Had the Government notified Chow's counsel prior to trial 
that it provided these particular 302 reports to Kam Wong, then 
a few things would have happened very differently at trial: 1) 
Chow's defense would have learned of the existence of the use 
immunity agreement, and demanded a Kastigar hearing; 2) Chow's 
defense would have asserted earlier that the Government had 
breached the use immunity agreement by furnishing the 
information to cooperating witnesses (i.e., they used the 
material against Chow); 3) Chow's defense would have 
cross-examined Kam Wong extensively on how the 302s in question 
helped him formulate his testimony against Chow; 4) Chow's 
defense team would have been able to call Kam Wong's credibility 
into greater question; and 5) Chow's defense team would have 
asked each of the other cooperating witnesses whether the 
Government also showed them the immunized 302s, thereby 
potentially discrediting the Government altogether. In short, 
if indeed the Government showed these 302s to Kam Wong, the 
Government's non-disclosure of such undermines confidence in the 
outcome of this trial. 

Where a defendant under indictment has earlier 
received use immunity the prosecutor is prohibited 
from using not only the immunized testimony 
itself, but also any information which is the 
fruit of the immunized testimony; and the 
prosecutor bears the "heavy burden" of 
demonstrating that all its evidence at trial is 
derived from legitimate sources wholly independent 
of the compelled testimony; that is, the 
prosecution must not have been "led", directly or 
indirectly, to the discovery of evidence through 
the immunized testimony. 

United States v. Poindexter, 698 F.Supp. 300, 306 
(D.D.C. 1988) . 
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While Poindexter addressed statutory immunity, the same 
rule applies to Chow's informal use immunity by virtue of the 
language in his 2000 Plea Agreement: "The government agrees not 
to use any statements made by the defendant pursuant to this 
Agreement against him[.]" Plea Agreement at page 6, lines 21 - 
23, attached hereto as Exhibit B . 

The Court in Kastigar v. United States, 406 U.S. 441, 

(1972), did not expressly decide whether non-evidentiary use is 
prohibited to the same degree as evidentiary use. It should be 
emphasized, however, that the rule originally set down in Murphy 
v. Waterfront Commission, 378 U.S. 52 (1964), is an exclusionary 

rule focusing on the exclusion of tainted evidence from use by 
the prosecution, or as the Court in Kastigar held, the 
government need only prove that it obtained "the evidence it 
proposes to use" from independent sources. Kastigar, 406 U.S. at 
460. Here, Kam Wong's testimony likely played a pivotal role in 
the jury's decision to convict Chow of the murder of Allen 
Leung, since he was the only witness to provide any testimony 
about what allegedly transpired on the day of Leung's murder. 
Despite the jury's verdict, Raymond Chow did not murder Allen 
Leung. If, to strengthen Kam Wong's credibility with the jury, 
he or his attorney was given this tainted information, this 
would not only be a due process violation of the highest degree, 
another blatant breach of Chow's immunity agreement, and a Brady 
violation by failing to inform Chow's defense, but also one more 
instance in the already long list of extreme and outrageous 
government conduct, vindictively perpetrated to put an innocent 
man behind bars for the rest of his life. An evidentiary hearing 
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is required to determine if, and the extent to which, the 
Government illegally used Chow's immunized statements against 
him by providing the FBI 302 reports to cooperating witnesses, 
and to Kam Wong in particular. 

CONCLUSION 

This Court has already seen the lengths to which A.U.S.A. 
William Frentzen will go to pull the wool over everyone's eyes. 
The U.S. Attorney's Office is now again trying to conceal the 
truth by refusing to answer a simple question. Due process 
requires that the Government be held accountable and, at the 
very least, inform the Court and the defense if the immunized 
302s were provided to the cooperating witnesses or their 
counsel, and in particular to Kam Wong. In order to maintain 
any remaining confidence in the outcome of this trial, if not to 
show that Chow's conviction was not procured through tainted 
evidence, an evidentiary hearing must be held on this matter. 

Dated: June 21, 2016 Respectfully Submitted, 

/s/ TYLER SMITH 

J. TONY SERRA #32639 
TYLER SMITH #289188 
506 Broadway 
San Francisco CA 94133 
Telephone: 415/986-5591 

Attorneys for Defendant 
KWOK CHEUNG CHOW 
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